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STATE OF UTAH,

:

Plaintiff/Appellee.

:

vs.

:
:Utah Court of Appeals
:Case No. 20030367 CA
:
:Trial Court Case: 97090375 - * V
:

ALL REAL PROPERTY, RESIDENCE
& APPURTENANCES LOCATED AT
736 NORTH COLORADO STREET,
SALT LAKE CITY, UTAH 84116
Defendant/Appellant.

:

BRIEF OF DEFENDANT/APPELLANT

AN APPEAL FROM THE THIRD JUDICIAL DISTRICT COURT OF UTAH,
SALT LAKE COUNTY, THE HONORABLE STEPHEN L. HENRIOD, JUDGE

PRELIMINARY STATEMENT
In this Brief "T" refers to the transcript of the proceedings l: >un un. :;...... :. ;..K\ed
by the date of the hearing to designate the volume. "R" refers to the record of the Court,
and "Ex" refers to exhibit, followed by the exhibit number. Interested Party/Appellant,
Bruce Petersen, will hereinafter be referred to as Petersen and Plaintiff/Appellee, State of
Utah, will hereinafter be referred to as the State and Defendant/Appellant, All Real
P'oprrt1.
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STATEMENT OF JURISDICTION
This Court has jurisdiction to decide the appeal pursuant to the provisions of Utah
Code Annotated §78-2a-3(2)(j), Section 5, Article VIII of the Utah Constitution and
Rule 3 of the Utah Rules of Appellate Procedure.
STATEMENT OF ISSUES PRESENTED FOR REVIEW AND STANDARDS FOR
REVIEW.
ISSUE ONE: Did the trial court commit error by denying Petersen's Second
Motion to Set Aside Default Judgment and Request for Hearing which Motion
alleged the State failed to serve Petersen with its5 Verified Complaint for Forfeiture
and Summons pursuant to the requirements of Rule 4 of the Utah Rules of Civil
Procedure.
STANDARD OF REVIEW. No deference. In re J.D.M., a person under eighteen
years of age v. A.W. Lauritzen, 810 P.2d 494, and review for correctness. Keller v.
Southward North Medical Pavellion. Inc., 959 P.2d 102.
ISSUE TWO: Was the forfeiture of Defendant Property by default judgment
a violation of Petersen's due process rights since said forfeiture resulted in a
deprivation of Petersen's liberty interest.
STANDARD OF REVIEW. Legal issue reviewed for correctness. State v. Real
Property at 633 East 640 North. Orem. Utah, 994 P.2d 1254, 1257 (Utah 2000); Provo
City Corp. v. Willden. 768 P.2d 456; Campbell v. State Farm Mutual Auto Ins.
2

Company. 2001 I It 89.
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1 THREE: Do the facts of this case present exceptional circumstances
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Motion to Set Aside Judgment and Request for Hearing.
STANDARD OF REVIEW. Legal issue reviewed for correctness. State v. Real
Property at 633 East 640 North. Qrem, Utah, { -;;
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Company. 20U1 Ul. 89.
ISSUE FOUR: Was it plain error for the trial court to deny Petersen's Second
Motion to Set Aside Judgment and Request for Hearing.
STANDANIHM UI-'VU-W
Monson v. Carver. 9,\X l» \\ MM

:

.:

, sow ,. :or correctness.

,' ;il 1022 (Utah 1996).

DETERMINATIVE AUTHORITIES.
All Real Property. 37 P.3d 276, 277 % 4 (Utah App. 2001)
Austin v. United States. 509 U.S. 602, 627-28 (1993)
Campbell v. State Farm Mutual Auto Ins. Cohycu..

x
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Chambers v. Florida. 309 U.S. 236-237 (1940)
Conner v. City of Santa Ana. 897 F.2d 1487, 1492 (9th Cir. 1990)
Gallegos v. Colorado. 3^0 U.S 49 5] (1962)
Grannis v. Qrdean.
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Heath v. Mower. 597 P.2d 855, 858 (Utah 1979)
Heathman v. Fabian & Clendenin. 377 P.2d 189, 190 (Utah 1962)
In re J.D.M.. a person under eighteen years of age v. A.W. Lauritzen. 810 P.2d 494
Interstate Excavating. Inc. v. Agla Development Corp.. 611 P.2d 369, 371 (Utah 1980)
Jolivet v. Cook. 784 P.2d 1148, 1151
Keller v. Southward North Medical Pavellion. Inc.. 959 P.2d 102
Kentucky Dept. of Corrections v. Thompson. 490 U.S. 454,460 (1989)
McKean v. Mountain View Memorial Estates. Inc.. 411 P.2d 129, 130 (Utah 1996)
Mulane v. Central Bank of Hanover & Trust Co.. 339 U.S. 306, 313 (1950)
Provo Citv Corp. v. Willden. 768 P.2d 456
Salt Lake City v. Ohms. 881 P.2d 844, 848 (Utah 1994)
State v. Breckenridge. 688 P.2d 440,443 (Utah 1983)
State v. Brown. 853 P.2d 851, 853 (Utah 1990)
State v. House and 1.37 Acres of Real Property, 886 P.2d 534, 538 (Utah 1994)
State v. Jameson. 800 P.2d 798, 802-803
State v. Real Property at 633 East 640 North. Orem. Utah. 994 P.2d 1254, 1257 (Utah
2000)
State v. Seventy-Three Thousand One Hundred Thirty. 31 P.3d 514, 517 (Utah 2001)
Wright v.Wright. 941 P.2d 646, 649, 650 (Utah App. 1997)
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STATUTES AND CONSTITUTIONAL PROVISIONS.
Fifth Amendment to the United States Constitution;
Article I, Section 7 of the Utah State Constitution;
Article VIII, Section 5 of the Utah State Constitution;
Utah Code Annotated §58-37-13(l)(a);
Utah Code Annotated §58-37-13(2);
Utah Code Annotated §58-37-13(9)(c) (Supp. 2001);
Utah Code Annotated §58-37-13(9)(d) (Supp. 2001);
Utah Code Annotated §78-2a-3(2)Q);
RULES.
Rule 3 of the Utah Rules of Appellate Procedure;
Rule 4 of the Utah Rules of Civil Procedure;
STATEMENT OF CASE
A.

NATURE OF THE CASE: This is an appeal from a ruling of the Third

District Court in and for Salt Lake County, the Honorable Stephen Henriod presiding
wherein the District Court entered a default judgment against Defendant Property
ordering the forfeiture of said property. Said default judgment was granted based upon
the failure of Petersen to file an answer on behalf of the Defendant Property to the
State's Verified Complaint for Forfeiture and Notice of Seizure/Intent to Forfeit, copies
of which were mailed to Petersen, rather than personally served. While it is the State's
5

claim that service by certified mail was sufficient service, it is Petersen's contention that
rule 4 of the Utah Rules of Civil Procedure governs how service of the Verified
Complaint for Forfeiture should have been effected and that the State's service of said
Verified Complaint for Forfeiture by certified mail failed to comply with the
requirements of Rule 4 of the Utah Rules of Civil Procedure.
B.

COURSE OF PROCEEDINGS:

Verified Complaint for Forfeiture (R. 1)
Certificate & Proof of Service and Motion for Entry of Default (R. 8)
Judgment of Forfeiture (R. 11)
Notice of Seizure/Notice of Intent to Forfeit (R. 13)
Default Certificate (R. 15)
Notice of Entry of Judgment (R. 17)
Motion to Set Aside Default Judgment (R. 20)
Certified Mail on Return (R. 25)
Minute Entry (R. 54)
Findings of Fact and Conclusions of Law (R. 56)
Order Denying Claimant's Motion to Set Aside Judgment (R. 63)
Objection to Proposed Findings of Fact and Conclusions of Law and Order Denying
Claimant's Motion to Set Aside Judgment (R. 66)
Motion for Reconsideration or in the Alternative to Make Findings of Fact and
Conclusions of Law (R. 68)
6

Response to Plaintiffs Memorandum in Opposition to Bruce Petersen's Motion for
Reconsideration (R. 79)
Minute Entry (R. 93)
Order Denying Bruce Petersen's Motion for Reconsideration (R. 95)
Defendant's Second Motion to Set Aside Default Judgment and Request for Hearing (R.
117418)
Memorandum In Opposition to Claimant's (Second) Motion to Set Aside Judgment (R.
148456)
Reply Memorandum to Plaintiffs Memorandum In Opposition to Claimant's (Second)
Motion to Set Aside Judgment (R. 159-165)
Minute Entry (R. 168-170)
Findings of Fact and Conclusions of Law and Order (R. 171-174)
Memorandum of Points and Authorities in Support of Defendant's Second Motion to Set
Aside Default Judgment and Request for Hearing (R. 119-143)
Memorandum in Opposition to Claimant's (Second) Motion to Set Aside Judgment (R.
148456)
C.

DISPOSITION IN COURT BELOW:

The Trial Court granted the State's Default Judgment against Defendant Property
and subsequently denied Petersen's First Motion to Set Aside Judgment and Motion for
Reconsideration or in the Alternative make Findings of Fact and Conclusions of Law
and Second Motion to Set Aside Judgment.
D.

STATEMENT OF FACTS:
7

Bruce Petersen, is the owner of the Defendant Real Property located at 736 North
Colorado Street, Salt Lake City, Utah.
2. That on or about January, 1997, Petersen was charged with three counts of
drug related violations in the United States District Court for the District of Utah, in
Case No. 2:97-CR-0035J styled as United States of America v. Bruce Earl Petersen and
Sonny Craig Petersen, (R. 34).
3. That Petersen was arrested on these charges on or about February 6, 1997, and
was taken to the Salt Lake County metro jail. He was bailed out on or about February 8,
1997.
4. After bonding out of jail Petersen resided at his sister, Jeanette's residence
located at 626 North Colorado Street in Salt Lake City, Utah. Pre-trial services, all of
the prosecution and police agencies were informed of or with little effort could have
ascertained Petersen's whereabouts while he was staying with his sister.
5. A Verified Complaint for Forfeiture was filed by the State against the
Defendant Property on or about May 30, 1997. (R. 1)
6. On or about May 30, 1997, a copy of the Verified Complaint for Forfeiture in
this matter, along with a Notice of Seizure/Notice of Intent to Forfeit was mailed to
Petersen at Defendant Property, to-wit: 736 North Colorado Street, Salt Lake City, Utah,
however, the United States Postal Service changed the mailing address of the certified
mail to 626 North Colorado Street, Salt Lake City, Utah. (R. 25)
8

7. That on June 23, 1997, Petersen was placed back in the Salt Lake County
metro jail where he stayed until July 30th, 1997. All authorities involved in the case
were apprised of Petersen's whereabouts.
8. That on or about July 17, 1997, in the United States District Court, Petersen
was convicted on two counts of the indictment filed against him.
9. That on or about July 30, 1997, Petersen was transferred to a jail in Pocatello,
Idaho, where he stayed until September 11, 1997, and was then transferred to the Davis
County jail.
10. At no time was Petersen ever served, either personally nor did he receive
through the mail, a copy of the Verified Complaint or the Notice of Seizure/Intent to
Forfeit which was filed by the State in this matter.
11. Petersen was never made aware that an action had been filed until a default
judgment had been entered against him.
12. That on or about August 11, 1997, the District Court entered the Default
Judgment of Forfeiture against Defendant Property. (R. 11)
13. On November 4, 1997, Petersen as record owner of Defendant Property filed
his Motion to Set Aside Default Judgment. (R. 20)
14. On or about November 12, 1999, Petersen filed his Memorandum of Points
and Authorities in Support of Motion to Set Aside Judgment alleging therein that there
was improper service of the Verified Complaint for Forfeiture as well as the Notice of
9

Seizure/Intent to Forfeit. (R. 26)
15. On December 2, 1999, the State filed it's Memorandum in Opposition to
Motion to Vacate Judgment by Default. (R. 45)
16. On December 27, 1999, the Court entered it's Minute Entry summarily
denying Petersen's Motion to Set Aside Default without providing any Findings of Fact
or Conclusions of Law to support it's ruling. (R. 54)
17. On November 11, 2000, the State submitted it's proposed Findings of Fact
and Conclusions of Law and Order Denying Claimant's Motion to Set Aside Judgment.
(R. 56)
18. On January 13, 2000, Petersen filed his Objection to the State's Proposed
Findings of Fact and Conclusions of Law and Order Denying Claimant's Motion to Set
Aside Judgment, Motion for Reconsideration or in the Alternative to Make Findings of
Fact and Conclusions of Law and Request for Hearing. (R. 66)
19. On February 3, 2000, the State filed it's Memorandum In Opposition To
Petersen's Motion for Reconsideration or in the Alternative to Make Findings of Fact
and Conclusions of Law and Request for Hearing. (R. 72)
20. On February 18, 2000, Defendant Petersen filed his Response to the State's
Memorandum In Opposition to Bruce Petersen's Motion for Reconsideration. (R. 79)
21. On March 8, 2000, the Court issued it's Minute Entry Summarily Denying
Petersen's Motion for Reconsideration or in the Alternative to Make Findings of Fact
10

and Conclusions of Law and Request for Hearing without any finding. (R. 93)
22. On September 28, 2001, Petersen filed his Notice of Appeal.
23. On November 29,2001, this court rendered its' decision holding that the
State's service of the Notice of Seizure/Intent to Forfeit had been properly served on
Petersen by the certified mailing.
24. On March 5, 2002, Petersen filed his Second Motion to Set Aside Default
Judgment (R. 117-118)
25. On March 28, 2003, the Third District Court, Judge Stephen L. Henriod
presiding, denied Petersen's Second Motion to Set Aside Default Judgment. (R. 171174)
26. On April 21, 2003, Petersen filed a Notice of Appeal from Judge Henriod's
denial of Appellant's Second Motion to Set Aside Default Judgment. (R. 175-176)
27. On May 28, 2003, the State filed a Motion for Summary Disposition arguing
Petersen's Second Motion to Set Aside Judgment was so insubstantial that it did not
warrant further proceedings. (R.

)l

28. On July 10, 2003, Petersen filed a Memorandum in Opposition to
Respondent's Motion for Summary Disposition. (R.

)x

29. On October 21, 2003, this Court denied the State's Motion for Summary
lr

These entries (R.

) had not been indexed at the time of filing this Brief.
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Disposition, finding that the grounds for Petersen's appeal were substantial enough to
merit consideration. (R.

)l
SUMMARY OF ARGUMENT

POINT I. The Trial Court erred by not granting Petersen's Second Motion to
Set Aside Default Judgment on the basis of insufficiency of service of the Verified
Complaint for Forfeiture. The State filed it's Verified Complaint for Forfeiture and
Notice of Seizure/Intent to Forfeit with the Clerk of the Third Judicial District Court
alleging therein that because Defendant Property was found in proximity to forfeitable
controlled substances and was derived from proceeds traceable to an illegal controlled
substance transaction or exchange, said property should be forfeited pursuant to the
provisions of Utah Code Annotated §58-37-13(2). Copies of the Verified Complaint and
Notice of Seizure/Notice of Intent to Forfeit were mailed by certified mail to Defendant
Property which service did not comport with the requirements of Rule 4 of the Utah
Rules of Civil Procedure.
POINT II. The forfeiture of Defendant Property by default judgment
constitutes a violation of Petersen's due process rights since said forfeiture
constitutes a deprivation of Petersen's liberty interest without an opportunity for
hearing. Because Petersen's interest in the subject property constitutes a liberty interest,
deprivation of said property may not occur without affording Petersen his due process
rights of a hearing. Also, because Petersen's interest in the property is considered a
liberty interest this Court may review this matter although it was not raised before the
trial Court.
POINT III. The trial court's failure to set aside the default judgment on the
grounds of insufficiency of service of process of Verified Complaint for Forfeiture
was plain error. It was plain error for the trial Court to deny Petersen's Second Motion
to Set Aside Judgment because the State failed to comply with Rule 4 of the Utah Rules
of Civil Procedure in the service of its Verified Complaint for Forfeiture and because
said default judgment constituted a deprivation of Petersen's liberty interest without due
process. Furthermore, the deprivation of Petersen's property interest was harmful to him
and affected substantial rights of his.
POINT IV. This court may consider Petersen's challenge to the sufficiency of

12

service of the Verified Complaint for Forfeiture filed in this matter even though the
challenge was not raised in the First Motion to Set Aside Judgment or the first
Appeal filed because exceptional circumstances exists. Because the issue of
sufficiency of service of process of the Verified Complaint of Forfeiture was not ripe
until a determination had been made as to the sufficiency of service of the Notice of
Seizure/Intent to Forfeit it would have been futile to raise this issue before such a
determination had been made. Accordingly, because such a determination has been
made, this Court should consider the sufficiency of service of the Verified Complaint for
Forfeiture.
ARGUMENT DETAIL
POINT I
DID THE TRIAL COURT COMMIT ERROR BY DENYING PETERSEN'S
SECOND MOTION TO SET ASIDE DEFAULT JUDGMENT AND REQUEST
FOR HEARING WHICH MOTION ALLEGED THE STATE FAILED TO SERVE
PETERSEN WITH ITS9 VERIFIED COMPLAINT FOR FORFEITURE AND
SUMMONS PURSUANT TO THE REQUIREMENTS OF RULE 4 OF THE
UTAH RULES OF CIVIL PROCEDURE
On May 30, 1997, the State filed it's Verified Complaint for Forfeiture and
Notice of Seizure/Intent to Forfeit with the Clerk of the Third Judicial District Court
alleging therein that because Defendant Property was found "in proximity to forfeitable
controlled substances" etc. and was "derived from proceeds traceable to an illegal
controlled substance transaction or exchange in violation of the Utah Controlled
Substances Act", said property should be forfeited pursuant to the provisions of Utah
Code Annotated §58-37-13(2)(k). (R. 1-3)
Utah Code Annotated §58-37-13 (2)(k), provides as follows:
(2) the following are subject to forfeiture and no
property rights exist in them:
13

(k) all proceeds traceable to any
violation of this chapter. There is a rebuttable
presumption that all money, coins, and
currency found in proximity to forfeitable
controlled substances, drug manufacturing
equipment or supplies, drug distributing
paraphernalia, or forfeitable records of
importation, manufacture, or distribution of
controlled substances are proceeds traceable to
a violation of this chapter. The burden of proof
is upon the claimant of the property to rebut
this presumption. (R. 1-3)
While Petersen questions whether this was the correct provision to seek forfeiture
of Defendant Property since said real property was not procured by proceeds resulting
from the violation of this chapter, the fact this is the provision the State relied upon in
seeking forfeiture of Defendant Property is important in that it governs the procedures to
be followed in the forfeiture action. In this regard, Utah Code Annotated §58-3713(9)(c) directs how a forfeiture action under this provision shall be commenced. In
pertinent part, Utah Code Annotated §58-37-13(9)(c), provides as follows:
(c) A complaint seeking forfeiture under Subsection
(2)(k) shall be prepared by the county attorney, or if
within a prosecution district, the district attorney, or
by the attorney general, either in personam as part of a
criminal prosecution, or in a separate civil in rem
action against the property alleged to be proceeds, and
filed in the county where the property is seized or
encumbered, if the proceeds are located outside the
state...
Conspicuously absent from this provision is any direction concerning how a

14

complaint for forfeiture filed under Subsection 2(k) is to be served, while, Utah Code
Annotated §58-37-13(9)(d), does direct how the Notice of Seizure and Intended
Forfeiture is to be served. Utah Code Annotated §58-37-13(9)(d), provides as follows:
(d) Notice of the seizure and intended forfeiture shall
be filed with the Clerk of the Court, and served upon
all persons known to the county attorney or district
attorney to have a claim in the property by:
(i) personal service upon a claimant who is
charged in a criminal information or
indictment; and
(ii) certified mail to each claimant whose
name and address is known or to each owner
whose right, title, or interest is of record in the
Division of Motor Vehicles to the address
given upon the records of the division, which
service is considered complete even though the
mail is refused or cannot be forwarded. The
county attorney, district attorney, or attorney
general shall make one publication in a
newspaper of general circulation in the county
where the seizure was made for all other
claimants whose addresses are unknown, but
who are believed to have an interest in the
property. (Emphasis added)
Since Utah Code Annotated §58-37-13(9)(c) is silent as to how a complaint
seeking forfeiture under Utah Code Annotated §58-37-13(2)(k) is to be served, it is
Petersen's contention that because a forfeiture action is defined as a civil action, service
of the complaint is to be accomplished in accordance with Rule 4 of the Utah Rules of
Civil Procedure.
Utah Code Annotated §58-37-13(l)(a) defines "Complaint" under this act as
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follows:
Property subject to forfeiture-Seizure-Procedure,
(1) As used in this section:
(a) "Complaint" means a verified civil in
rem complaint seeking forfeiture....is subject to
forfeiture. (Emphasis added)
Rule 4, which governs service of process in a civil action provides in pertinent
part as follows:
Rule 4(e)(1) Personal service.
Personal service shall be made as follows:
(1) Upon any individual other than one covered by
subparagraphs (2), (3) or (4) below, by delivering a
copy of the summons and/or the complaint to the
individual personally, or by leaving a copy at the
individual's dwelling house or usual place of abode
with some person of suitable age and discretion there
residing, or by delivering a copy of the summons
and/or the complaint to an agent authorized by
appointment or by law to receive service of process;
(4) Upon an individual incarcerated or committed
at a facility operated by the state or any of its political
subdivisions, by delivering a copy to the person who
has the care, custody, or control of the individual to be
served, or to that person's designee or to the guardian
or conservator of the individual to be served if one has
been appointed, who shall, in any case, promptly
deliver the process to the individual served;
(g) Other service. Where the identity or
whereabouts of the person to be served are unknown
and cannot be ascertained through reasonable
diligence, where service upon all of the individual
parties is impracticable under the circumstances, or
where there exists good cause to believe that the
person to be served is avoiding service of process, the
party seeking service of process may file a motion
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supported by affidavit requesting an order allowing
service by publication, by mail or by some other
means. The supporting affidavit shall set forth the
efforts made to identify, locate or serve the party to be
served, or the circumstances which make it
impracticable to serve all of the individual parties. If
the motion is granted, the court shall order service of
process by publication, by mail from the clerk of the
court, by other means, or by some combination of the
above, provided that the means of notice employed
shall be reasonably calculated, under all the
circumstances, to apprise the interested parties of the
pendency of the action to the extent reasonably
possible or practicable. The court's order shall also
specify the content of the process to be served and the
event or events as of which service shall be deemed
complete. A copy of the court's order shall be served
upon the defendant with the process specified by the
court. (Emphasis added)
Clearly, the State has not effected service of it's Verified Complaint for Forfeiture
in accordance with the provisions of Rule 4 in that personal service was admittedly not
accomplished nor did Plaintiff comply with the provisions of Rule 4(g) concerning how
service by mail was to be accomplished. Accordingly, if service of the complaint for
forfeiture is governed by Rule 4, the Court was without jurisdiction to grant the State's
default judgment since service of Plaintiff s Verified Complaint of Forfeiture did not
comply with the requirements of Rule 4 of the Utah Rules of Civil Procedure.
While the State in it's Verified Complaint for Forfeiture does not allege grounds
other than those specified under Utah Code Annotated §58-37-13(2)(k) as the basis for
it's forfeiture action, Petersen believes it is necessary to reconcile how the State
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prosecuted it's forfeiture with all provisions of the Utah Controlled Substance Act in the
interest of addressing all possible arguments that may be raised by the State in justifying
it's actions concerning it's forfeiture action against the Defendant Property since the
State may construe it's Verified Complaint for Forfeiture as sufficiently broad to
encompass all the provisions of Utah Code Annotated §58-37-13(2) as the basis for it's
forfeiture action.
Utah Code Annotated §58-37-13(9) provides that forfeiture proceedings brought
under Subsections (2)(a) through (2)(j) should be commenced as follows:
(9) Forfeiture proceedings shall be commenced as
follows:
(a) For actions brought under Subsections (2)(a)
through (2)(j), a complaint shall be prepared by the
county attorney, or if within a prosecution district, the
district attorney, or the attorney general, and filed in a
court of record where the property was seized or is to
be seized...
Again, we note that if the State's forfeiture action is brought pursuant to Utah
Code Annotated §58-37- 13(2)(a) through (2)(j), the same is also initiated by the filing of
a complaint which is defined by Utah Code Annotated §58-37-13(1 )(a), as a civil
complaint. Accordingly, Petersen contends that said complaint necessarily needs to be
served in conformity with Rule 4 of the Utah Rules of Civil Procedure and the State's
failure to comply therewith renders the Court's default judgment against the Defendant
Property null and void.
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POINT II
WAS THE FORFEITURE OF DEFENDANT PROPERTY
BY DEFAULT JUDGMENT A VIOLATION OF PETERSEN'S
DUE PROCESS RIGHTS SINCE SAID FORFEITURE RESULTED
IN A DEPRIVATION OF PETERSEN'S LIBERTY INTEREST
The Utah Supreme Court has held that courts of review are "obliged" to consider
questions that involve "constitutional questions" where the "defendant's liberty is at
stake," regardless of whether or not the issue was raised below. State v. Jameson, 800
P.2d 798, 802-803. See also State v. Breckenridge. 688 P.2d 440, 443 (Utah 1983)("The
general rule that constitutional issues not raised at trial cannot be raised on appeal is
excepted to when a person's liberty is at stake"). For example, in Breckenridge, the
defendant raised a due process claim for the first time on appeal, arguing to the court
that it should be heard under the liberty interest exception. Id. at 443. The court heard
the argument, and agreed that due process had been violated. Id. at 444. As this court
will soon see, the same should hold true for the case ad manum.
The Due Process Clause of the Fifth Amendment of the Constitution of the
United States and Section seven (7) of the Constitution of Utah provides that "no
person...shall be deprived of life, liberty, or property, without due process of law." An
essential principle of due process is that "a deprivation of life, liberty, or property be
preceded by notice and an opportunity for a hearing appropriate to the nature of the case.
Mulane v. Central Bank of Hanover & Trust Co.. 339 U.S. 306. 313 (1950), "The
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fundamental requisite of due process of law is the opportunity to be heard." Grannis v.
Ordean, 234 U.S. 385, 294 (1914). "This right to be heard has little reality or worth
unless one is informed that the matter is pending and can choose for himself whether to
appear or default, acquiesce or contest." Mulane. 339 U.S. at 314.
Forfeiture of property without due process is a liberty that the United States
Constitution seeks to protect. Gallegos v. Colorado. 370 U.S. 49, 51 (1962) (quoting
Chambers v. Florida. 309 U.S. 236-237 (1940)) ("Thus, as assurance against ancient
evils, our country, in order to preserve 'the blessings of liberty,' wrote into its basic law
the requirement, among others, that the forfeiture of the lives, liberties or property of
people accused of crime can only follow if procedural safeguards of due process have
been obeyed.") (emphasis added). Ergo, when property is taken from an individual
without proper notice and an opportunity to be heard, the blessings of liberty have been
abandoned and due process is violated.
One court has held that an individual's property interest is as equally protected by
due process safeguards as other protected liberty interests. See Conner v. City of Santa
Ana. 897 F.2d 1487, 1492 (9th Cir. 1990), certi. denied. 498 U.S. 816 (1990) ('The
fundamental requirements of procedural due process are notice and an opportunity to be
heard before the government may deprive a person of a protected liberty or property
interest") (emphasis added).
To plead a due process violation, the party must allege: (1) a life, liberty or
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property interest exists and has been subject to an interference by the state; and (2) the
procedures attendant upon the deprivation of an existing interest were constitutionally
insufficient. Kentucky Dept. of Corrections v. Thompson, 490 U.S. 454, 460 (1989).
It is clear that Petersen has a property interest in this case since he is the title
owner of Defendant property that was forfeited and that the state has interfered with said
interest since it initiated the forfeiture action. Secondly, the procedures attendant in
depriving Petersen of his home were constitutionally insufficient since judgment for
forfeiture was obtained by default, without the right to be heard and in the context of
Petersen's extensive attempts since entry of the default to obtain a hearing of the matter
and because service of process in said forfeiture action did not comply with the minimal
requirements of Rule 4 of the Utah Rules of Civil Procedure.
More specifically, the reasons the procedures attendant in depriving Petersen of
his property were constitutionally insufficient are as follows:
a. Service of Process in Contravention of Rule 4 of Utah Rules of Civil
Procedure. For the reasons stated in Point I of Argument Detail, service of the
Verified Petition for Forfeiture did not comply with Rule 4 of the Utah Rules of
Civil Procedure. Accordingly, this procedure was insufficient and thereby
resulted in the deprivation of Petersen's property, a liberty interest.
b. Judgment in this case was obtained against claimant Petersen
through default All Real Property, 37 P.3d 276, 277 f 4 (Utah App. 2001).
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Because judgment was obtained by default, Petersen was deprived of the
fundamental right to be heard. A default judgment is an extreme sanction that
should be meted out with caution. Wright v. Wright 941 P.2d 646, 650 (Utah
App. 1997). Default judgments are not favored, Interstate Excavating, Inc. v.
Agla Development Corp., 611 P.2d 369, 371 (Utah 1980), especially where a
party has responded with challenging pleadings. Id. Courts should be generally
indulgent toward permitting full inquiry into disputes so they can be settled in
conformity with the law and justice. Heath v. Mo wen 597 P.2d 855, 858 (Utah
1979). Default judgments are not in the interest of justice or fair play, Heathman
v. Fabian & Clendenin. 377 P.2d 189, 190 (Utah 1962), and courts should be
indulgent in setting such judgment aside. McKean v. Mountain View Memorial
Estates, Inc., 411 P.2d 129, 130 (Utah 1966).
Because Petersen was not able to defend this case on the merits and default
judgments are considered harsh and not in the interest of justice, Petersen's rights
have clearly been interfered with by procedures (acts) that were constitutionally
insufficient to protect his rights. Heathman, 377 P.2d at 190. Indeed, because
judgment was entered by default against Petersen, his most fundamental right to
be heard has been violated. Grannis, 234 U.S. at 294. This court should afford
Petersen the basic right to be heard. The state, by failing to provide proper notice
by way of complying with the minimal requirements of Rule 4 of the Utah Rules
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of Civil Procedure in its' service of process and the court entering judgment
without affording Petersen the right to be heard despite Petersen's request to be
heard, has clearly interfered with Petersen's property interest.
c. Forfeiture proceedings are disproportionate. Not only was Petersen
deprived of his right to be heard because default judgment was entered against
him-said judgment was entered on a subject (forfeiture) that Utah courts have
expressed a preference for being tried on the merits. This is the case because
Utah courts have found that often times forfeiture of a residence is
disproportionate to the purported offense.
For example, the Utah Supreme Court held in State v. Real Property at 633
East 640 North. Orem, Utah, 994 P.2d 1254 (Utah 2000) held that the forfeiture
of a residence, pursuant to Utah Code Annotated §58-37-13, was grossly
disproportionate to the offense committed by Defendant, and therefore forfeiture
offended the excessive fine provisions of Article VIII of the U.S. Constitution.
That decision expressly stated that forfeiture cases should be decided on their
merits by weighing the value of the property and the gravity of the offense. Id. at
1256 (quoting Austin v. United States. 509 U.S. 602, 627-28 (1993)); See also
State v. House and 137 Acres of Real Property. 886 P.2d 534, 538 (Utah 1994)
(Holding forfeiture of family residence was unconstitutionally excessive); State v.
Seventy-Three Thousand One Hundred Thirty. 31 P.3d 514, 517 (Utah 2001)
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(Holding that forfeiture in this case violated the Excessive Fines Clause of the
United States and Utah Constitutions).
Accordingly, because the United States Supreme court in Austin
emphatically held that forfeiture proceedings are subject to the Eighth
Amendment Excessive Fines Clause, and the Utah Supreme Court in Real
Property at 633 East 640 North found that forfeiture cases should be decided on
their merits, it is obvious that Appellant Petersen's rights have been interfered
with by the state and that the procedures for forfeiting Petersen's home, to-wit:
Default judgment obtained by insufficiency of service of process, were
constitutionally insufficient.
In sum, this Court should find that Petersen's right to due process has been
violated because (1) the State failed to serve Petersen properly; and (2) judgment
was entered by default in a highly sensitive forfeiture case which Utah courts
prefer to have tried on their merits. This outcome runs contrary to the preference
of Utah courts to hear forfeiture cases on the merits and their general disdain
towards default judgments. Furthermore, said facts are in opposition to the
United States Supreme Court requirements in Grannis and Mulane which require
that an individual be heard before their property is seized. As such, it is clear that
the State interfered with Petersen's property interest and that the procedures
attendant upon the deprivation of his interest were constitutionally insufficient.
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POINT III
DO THE FACTS OF THIS CASE PRESENT EXCEPTIONAL
CIRCUMSTANCES THAT PERMIT THIS COURT TO REVIEW THE
TRIAL COURT'S DENIAL OF DEFENDANT'S SECOND MOTION
TO SET ASIDE JUDGMENT AND REQUEST FOR HEARING
Courts will entertain a issue raised for the first time if an exceptional
circumstance exists. Jolivet v. Cook, 784 P.2d 1148, 115L An'exceptional
circumstance5 will be deemed to exist if it would have been 'futile' to argue that issue at
the trial court level. See Salt Lake City v. Ohms, 881 P.2d 844, 848 (Utah 1994)
(Holding that although the Defendant did not challenge the constitutionality of a statute
at the trial court level, such an argument would have proved to be "futile" and therefore
it was not necessary for the Defendant to raise below in order to be heard for the first
time on appeal. As such, the appellate court heard the argument on appeal having
deemed it an 'exceptional circumstance5).
To understand how this appeal qualifies under an exceptional circumstance
exception and should therefore be heard, it is important to understand the nature of the
statutory scheme at hand. The State, before seizing property through forfeiture, must
record and give notice to seize and forfeit to those interested in the property pursuant to
Utah Code Annotated §58-37-13(9)(d) (Supp. 2001) and serve a Complaint as required
by Utah Code Annotated §58-37-13(9)(c) (Supp. 2001). The statute is silent as to the
priority of filing and service of either the Complaint or Notice to Seize.
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In the case subjudice, the State served Petersen by mailing both the Complaint
and Notice to Seize by certified mail. The Trial Court held that the State's service of
process of the Notice to Seize was legally adequate. Petersen appealed the issue of the
sufficiency of the service of the Notice to Seize only. Petersen maintains that until the
issue of the sufficiency of service of the Notice to Seize was determined the issue of the
sufficiency of service of the Complaint was not ripe and that it would have been futile to
challenge the sufficiency of the service of the Complaint since a determination that the
service of the Notice to Seize was insufficient would have automatically rendered the
service of the Complaint a nullity. It is only after a determination that service of the
Notice to Seize was sufficient that the issue of sufficiency of service of the Complaint
was ripe for consideration.
In other words, arguing insufficiency of service of the complaint would have been
'futile' under Ohms until the sufficiency of service of the Notice to Seize was addressed.
As such, this court should find that an 'exceptional circumstance' exists under
Ohms and reverse the trial courts denial of Petersen's Second Motion to Set Aside
Judgment and Request of Hearing.
ISSUE IV
WAS IT PLAIN ERROR FOR THE TRIAL COURT TO DENY
PETERSEN'S SECOND MOTION TO SET ASIDE JUDGMENT
AND REQUEST FOR HEARING
Our Supreme Court has held that it will review "plain error[s] that affect the
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'substantial rights' of a party even though the error was not brought to the attention of
the [lower] court." See State v. Brown, 853 P.2d 851, 853 (Utah 1990). To show plain
error, two requirements must be met. First, it must be obvious from a review of the
record that the trial court was committing error. Second, the error must be harmful in
"that it effects the substantial rights of the accused." Id.
It is Petersen's contention that the State's failure to comply with the clear and
unqualified language of Rule 4 of the Utah Rules of Civil Procedure by failing to either
personally serve Claimant with the Complaint and Summons or follow the requirements
of Rule 4 regarding alternate service is obvious error.
Second, Petersen, contends that the error was harmful and did affect his
substantial rights by virtue of the loss of his personal residence, identified by our courts
as a liberty interest entitled to significant protection as discussed supra.
Further, it was plain error for the trial court to allow for this forfeiture by way of
default judgment when Petersen had sought to have the matter heard on the merits at no
demonstratable or even claimed prejudice to the State.
Accordingly, this court should reverse the trial court's decision and allow the
forfeiture claim to be heard on the merits, as Utah courts have shown a strong preference
for.
CONCLUSION
The State's failure to serve Petersen with process in accordance with Rule 4 of the
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Utah Rules of Civil Procedure was plain error and rendered the Court without jurisdiction
to grant the State a default judgment against Defendant Property. Moreover, and even
more compelling is the fact that the forfeiture by default under the circumstances of this
case resulted in a deprivation of a liberty interest without due process.
Finally, this case presents an exceptional circumstance that merits consideration
and reversal because of the unique statutory scheme peculiar to forfeiture actions that is
ambiguous and lacks sufficient procedural clarity that ensures fairness and adequate
constitutional protection.
For the foregoing reasons, Petersen respectfully requests that this Court reverse the
trial court's ruling denying Petersen's Second Motion to Set Aside Default Judgment and
remand back to the trial Court for a trial on the merits.
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failure to comply with requirement that he
serve or mail a copy of the complaint to the
defendant is not fatal to trial court's jurisdiction over the defendant; fact that envelope
containing the copy of the complaint was addressed to another person, as well as to the
defendant, did not invalidate the trial court's
jurisdiction, which attached upon the service of
the summons, over the defendant. Bawden &
Assocs. v, Smith, 624 P.2d 676 {Utah 1981).
S t a t u t e of l i m i t a t i o n s
— F i l i n g of c o m p l a i n t
Where complaint was filed within period of
limitations, action was not barred, even though
summons was not served until after such period. Keyser v. Pollock, 20 I Jtah 371 59 P. 87
(1899).
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Without some showing of prejudice, variance
between title of the summons and the title of
the complaint was not a proper basis to set
aside default judgment granted by trial court.
Bawden & Assocs. v. Smith, 624 R2d 676 (Utah
1981).
C i t e d in State v. Judd, 27 Utah 2d 79, 493
P.2d 604 (1972); State v. Poteet, 692 P.2d 760
(Utah 1984); Madsen v. Borthick, 769 P.2d 245
(Utah 1988); Phillips v. Smith, 768 P.2d 449
(Utah 1989); Rimensburger v. Rimensburger,
841 P.2d 709 (Utah Ct. App. 1992); Wilcox v.
Geneva Rock Corp.., 911 P.2d 367 il Jtah 1996)..

< 'I >1 .i.ATKlM! REFERENCES
Am. J u r . 2d, — 20 Am. KUI. J.*A -...••*: i„ ;s :- •-.
61AAm. Jur. 2d Pleading §§ 350 to 352; 62B
Am. Jur. 2d Process §§ 8, 9.
C.J.S. — 21 C.J.S. Courts § 54 et seq.; 71
C.J.S.. Pleading §§ 408 to 41.2; 72 C.J.S. I w . > «
§ 3.

A.I K.
What constitutes doing business
within state for purposes of state "closed-door"
statute barring unqualified or unregistered foreign corporation from local courts — modern
r:w* 88 A I ,.R 4th 466..

Rule 4. Process.
(a) Signing of summons. The summons shall be signed and issued by the
plaintiff or the plaintiff's attorney. Separate summonses may be signed and
served.
(b) Time of service. In an action commenced under Rule 3(a)(1), the summons together with a copy of the complaint shall be served no later t h a n 120
days after the filing of the complaint unless the court allows a longer period of
time for good cause shown. If the summons and complaint are not timely
served, the action shall be dismissed, without prejudice on application of any
party or upon the court's own initiative. In any action brought against two or
more defendants on which service has been obtained upon one of them within
the 120 days or such longer period as may be allowed by the court, the other or
others may be served or appear at any time prior to trial.
(c) Contents of summons.
(1) The summons shall contain the name of the court, the address of the
court, the names of the parties to the action, and the county in which, it is
brought. It shall be directed to the defendant, state the name, address and
telephone number of the plaintiffs attorney, if any, and otherwise the plaintiff's address and telephone number. It shall state the time within which the
defendant is required to answer the complaint in writing, and shall notify the
defendant that in case of failure to do so, judgment by default will be rendered
against the defendant. It shall state either that the complaint is on file with the
court or that the complaint will be filed with the court within ten days of
service.
(2) If the action is commenced under Rule 3(a)(2), the summons shall state
that the defendant need not answer if the complaint is not filed within 10 days
after service and shall state the telephone number of the clerk of the court
where the defendant may call at least 13 days after service to determine if the
complaint has been filed.
(3) If service is made by publication, tl i,e summons ^:u:.i i :<• i\\ .^.. * the
subject matter and the sum of money or other relief demanded, and that the
complaint is on file.
(d) By whom served. The summons and complaint may be served in this
state or any other state or territory of the United States, by the sheriff or
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constable, or by the deputy of either, by a United States Marshal or by the
marshals deputy, or by any other person 18 years of age or older at the time of
service, and not a party to the action or a party's attorney.
(e) Personal service. Personal service shall be made as follows:
(1) Upon any individual other than one covered by subparagraphs (2), (3) or
(4) below, by delivering a copy of the summons and/or the complaint to the
individual personally, or by leaving a copy at the individual's dwelling house or
usual place of abode with some person of suitable age and discretion there
residing, or by delivering a copy of the summons and/or the complaint to an
agent authorized by appointment or by law to receive service of process;
(2) Upon an infant (being a person under 14 years) by delivering a copy to
the infant and also to the infant's father, mother or guardian or, if none can be
found within the state, then to any person having the care and control of the
infant, or with whom the infant resides, or in whose service the infant is
employed;
(3) Upon a natural person judicially declared to be of unsound mind or
incapable of conducting his own affairs, by delivering a copy to the person and
to the person's legal representative if one has been appointed and in the
absence of such representative, to the individual, if any, who has care, custody
or control of the person;
(4) Upon an individual incarcerated or committed at a facility operated by
the state or any of its political subdivisions, by delivering a copy to the person
who has the care, custody, or control of the individual to be served, or to that
person's designee or to the guardian or conservator of the individual to be
served if one has been appointed, who shall, in any case, promptly deliver the
process to the individual served;
(5) Upon any corporation, not herein otherwise provided for, upon a partnership or other unincorporated association which is subject to suit under a
common name, by delivering a copy thereof to an officer, a managing or general
agent, or other agent authorized by appointment or by law to receive service of
process and, if the agent is one authorized by statute to receive service and the
statute so requires, by also mailing a copy to the defendant. If no such officer
or agent can be found within the state, and the defendant has, or advertises or
holds itself out as having, an office or place of business within the state or
elsewhere, or does business within this state or elsewhere, then upon the
person in charge of such office or place of business;
(6) Upon an incorporated city or town, by delivering a copy thereof to the
recorder;
(7) Upon a county, by delivering a copy to the county clerk of such county;
(8) Upon a school district or board of education, by delivering a copy to the
superintendent or business administrator of the board;
(9) Upon an irrigation or drainage district, by delivering a copy to the
president or secretary of its board;
(10) Upon the state of Utah, in such cases as by law are authorized to be
brought against the state, by delivering a copy to the attorney general and any
other person or agency required by statute to be served; and
(11) Upon a department or agency of the state of Utah, or upon any public
board, commission or body, subject to suit, by delivering a copy to any member
of its governing board, or to its executive employee or secretary.
(f) Service and proof of service in a foreign country. Service in a foreign
country shall be made as follows:
(1) In the manner prescribed by the law of the foreign country for service in
an action in any of its courts of general jurisdiction; or
(2) Upon an individual, by personal delivery; and upon a corporation,
partnership or association, by delivering a copy to an officer or a managing
general agent; provided that such service be made by a person who is not a
party to the actitm, not a party's attorney, and is not less than 18 years of age,
or who is designated by order of the court or by the foreign court; or
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(3) By ai ly mim ui mail, requii ing a signed u-uipt, to m- CIUUIU>M;U ai id
dispatched by the clerk of the court to the party to be served as ordered by the
court. Proof of service in a foreign country shall be made as prescribed in these
rules for service within this state, or by the law of the foreign country, or by
order of the court. When service is made pursuant to subpart (3) of this
subdivision, proof of service shall include a receipt signed by the addressee or
other evidence of delivery to the addressee satisfactory to the court.
(g) Other service. Where the identity or whereabouts of the person to be
served are unknown and cannot be ascertained through reasonable diligence,
where service upon all of the individual parties is impracticable under the
circumstances, or where there exists good cause to believe that the person to be
served is avoiding service of process, the party seeking service of process may
file a motion supported by affidavit requesting an order allowing service by
publication, by mail, or by some other means. The supporting affidavit shall set
forth the efforts made to identify, locate or serve the party to be served, or the
circumstances which make it impracticable to serve all of the individual
parties. If the motion is granted, the court shall order service of process by
publication, by mail from the clerk of the court, by other means, or by some
combination of the above, provided that the means of notice employed shall be
reasonably calculated, under all the circumstances, to apprise the interested
parties of the pendency of the action to the extent reasonably possible or
practicable. The court's order shall also specify the content of the process to be
served and the event or events as of which service shall be deemed complete.
A copy of the court's order shall be served i lpon the defendant with the process
specified by the court.
(h) Mariner of proof. Ii :i, ;:: case con IT: lenced i inder Rule o i •- \:, \;:» par; serving the process shall file pi oof of sei vice with the court promptly, and n
any event within the time during which the person served must respond to the
process, and proof of service must be made within ten days after such service.
Failure to file proof of service does not affect the validity of the service. In all
cases commenced under Rule 3(a)(1) or Rule 3(a)(2), the proof of service shall
be made as follows:
(1) If served by a sheriff, constable, United States Marsha- or the deputy of
any of them, by certificate wit!1 a statement as to the dat* -. p • ice, and mannei
of service;
(2) If served by any olhor prrson h\ a'hda\ \\ ^ *!• a statement a^ to - ••
date, place, and mannei* of st rva-t to^t-tht f '*nM tht- affiant* • age at ?h> inn*
of service;
(3) If served by publication, by the affidavit of the publisher or printer or
that person's designated agent, showing publication, and specifying the da?*
the first and last publications; and an affidavit by the clerk of the court <*
deposit of a copy of the summons and complaint in the United States mnu
such mailing shall be required under this rule or by court order;
(4) If served by United States mail, by the affidavit of the clerk of the com
showing a deposit of a copy of the summons and complaint in the United States
mail, as may be ordered by the court, together with any proof of receipt;
(5) By the written admission or waiver of service by the person to be served,
duly acknowledged, or otherwise proved.
(i) Amendment. At any time in its discretion and upon such turn., a.- .,
deems just, the court may allow any process or proof of service thereof to be
amended, unless it clearly appears that material prejudice would result to thi
substantial rights of the party against whom the process issued.
(]) Refusal of copy. If the person to be served refuses to accept a copy of the
process, service shall be sufficient if the person serving the same shall state the
name of the process and offer to deliver a copy thereof.
(k) "Date of service to be endorsed on copy. At the time of service, the person
making si ich service shall endorse upon the copy of the summons b"A r-** "
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person being served, the date upon which the same was served, and shall sign
his or her name thereto, and, if an officer, add his or her official title.
(1) Designation of newspaper for publication of notice. In any proceeding
where summons or other notice is required to be published, the court shall,
upon the request of the party applying for such publication, designate the
newspaper and authorize and direct t h a t such publication shall be made
therein; provided, that the newspaper selected shall be a newspaper of general
circulation in the county where such publication is required to be made and
shall be published in the English language.
(Amended effective March 1, 1988; April 1, 1990; April 1, 1996.)
Advisory C o m m i t t e e Note. — Rule 4 constitutes a substantial change from prior practice. The rule modernizes and simplifies procedure relating to service of process. Although
this rule and Rule 3 retain the ten-day summons procedure for commencement of actions,
this rule endeavors to make practice under the
ten-day summons provision more consistent
with practice in actions commenced by the
filing of a complaint. The rule retains portions
of prior Rule 4. adopts portions of the present
federal Rule 4. and adopts entirely new language in other areas. The rule eliminates the
statement (appearing in paragraph (m) of the
prior rule) that all writs and process may be
served by any constable of the court. In the
committee's view, this rule does not properly
deal with the question of who may serve types
of process other than the summons and complaint. In recommending the elimination of
paragraph (m). the committee did not intend to
change the law governing eligibility to serve
such other process.
Paragraph (a). This paragraph eliminates
the prior rules reference to the issuance of
summonses. See paragraph (b). Otherwise the
paragraph is identical to the former paragraph
(a).
Paragraph (b). This paragraph, a substantial
change from the prior rule, requires that in an
action commenced under Rule 3(a)(1). the summons, together with a copy of the complaint,
must be served within 120 days of the filing of
the complaint. The time period was borrowed
from Rule 4(j). Federal Rules of Civil Procedure.
Paragraph (c). This paragraph makes minor
revisions to the corresponding paragraph of the
prior rule. In addition to data historically required to appear in the summons, the address
of the court and information concerning the
plaintiff or plaintiff's attorney are also required.
Paragraph (d). In prescribing the persons
who may serve process, this paragraph eliminates the prior rule's distinction between instate and out-of-state service. The paragraph is
consistent with other changes in the rule designed to simplify and unify practice for instate and out-of-state service. In order to be
eligible to serve a summons or complaint, persons who are not sheriffs or other law enforcement personnel must be at least 18 years of age
at the time of service. For eligibility to make
service in a foreign country, see paragraph (f).
Paragraph (e). This paragraph and paragraphs (f) and (g> simplify, change and reorga-

nize the requirements for methods of service as
they appeared in paragraphs (e) and (f) of the
former rule. Subparagraph (e)(1) presents the
general rule for personal service on individuals
who are not infants, incompetent, or incarcerated. Subparagraph (2) deals with service on
infants and subparagraph (3) with service on
incompetent persons. Subparagraphs (1), (2)
and (3) are patterned after Rule 4(e), Federal
Rules of Civil Procedure. Subparagraph (4)
deals with service on persons who are incarcerated or committed to the custody of a state
institution. Subparagraph (5) deals with service on business entities. Subparagraphs (6)
through (9) change and modernize service on
political subdivisions of the state. Subparagraphs (10) and (11) provide for service on the
state and its departments, agencies, boards and
commissions with only minor changes from the
prior rule.
Paragraph (f). This paragraph provides several alternative means by which service must
be made in foreign countries and provides for
proof of such service.
Paragraph (g). This paragraph replaces most
of paragraph (f) of the prior rule. It is designed
to permit alternative means of service where
the identity or whereabouts of the person to be
served is unknown, where personal service is
impracticable, or where a party avoids personal
service. Under the circumstances identified in
the rule, this paragraph permits the court to
fashion means of service reasonably calculated
to apprise the parties of the pendency of the
action. Use of this provision is not limited to
actions traditionally considered in rem or quasi
in rem. See Carlson v. Bos, 740 P.2d 1269, 1272
(Utah 1987). The present rule eliminates specific mention of service by telegraph or telephone (in paragraph (1) of the prior rule) since
such service could be ordered under this paragraph if appropriate. The court's order of substituted service must specify the content of
service and the event or events as of which
service will be deemed complete. A copy of the
order must itself be served so that the party
served will be able to determine the sufficiency
of service and the time as of which his or her
response is due.
Paragraph (h). This paragraph replaces
paragraph (g) in the prior rule. It requires proof
of service to be filed "promptly" and in any
event before a responsive pleading is due. The
rule eliminates failure to file proof of service as
a basis for challenging the validity of service.
A m e n d m e n t N o t e s . — The 1996 amendment added the Subdivision (cKl) and (c)(3)
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COLLATERAL REFERENCES

"C J-S* — 7 9 C.J.S. Searches and Seizures
§§ 1 2, 128etseq.
5 8 3 7 ]l :I

District court ju risdiction l.o c iijoin violatioi
J u r y trial,

(1) The district courts of this state shall have jurisdiction in proceedings in
accordance with the rules of those courts to enjoin violations of this act.
(2) If an alleged violation of an injunction or restraining order issued under
this section occurs, the accused may demand a jury trial in accordance with the
rules of the district courts.
History: L. 1971, ch. 145, § n .
Meaning' of -this act." - The term "this

a,

, 111T.
this chapter.'

58-37-12. Enforcement — Coordination a n d cooperation
of federal a n d state agencies — Powers.
The department and all law enforcement agencies charged with enforcing
this act shall cooperate with federal and other state agencies in discharging
their responsibilities concerning traffic in controlled substances and in suppressing the abuse of controlled substances, l b this end, they are authorized to:
(1) Arrange for the exchange of information between governmental
officials concerning the use and abuse of dangerous substances.
(2) Coordinate and cooperate in training programs in controlled sub
stance law enforcement at the local and state levels.
(3) Cooperate with the United States Department of Justice and the
Utah Department of Pubic Safety by establishing a centralized unit which
will receive, catalog, file, and collect statistics, including records of
drug-dependent persons and other controlled substance law offenders
within the state, and make the information available for federal, state,
and local law enforcement purposes.
<4N Conduct programs of eradication aimed at destroying the wild or
growth of plant species from which controlled substances may be

endment Notes. - i a , a * , amendment, effective May 5, 1997, substituted
"United States Department of JusUce and the
Utah Department of Pubic Safety* for "Federal

H ireaii of Narcotics and Dangerous Drugs and
the Utah Bureau of Investigation" in Subsection (3).
Meaning of "this act." — The term, "this
act" means Laws 1971 ch 145, v> hich enacted
this chapter.

58-37-13. P r o p e r t y subjYH l o l n i i i ilinir • Sriziitt
cedure

Pn

(1) As used in this section:
(!
"' "Complaint" means a verified civil in rem complaint seeking forfeit u !: E
"I o r a n J criminal information or indictment which contains or is
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amended to include a demand for forfeiture of a defendant's in personam
interest in any property which is subject to forfeiture.
(b) "Drug distributing paraphernalia" means any property used or
designed to be used in the illegal transportation, storage, shipping, or
circulation of a controlled substance. Property is considered "designed to
be used" for one or more of the above-listed purposes if the property has
been altered or modified to include a feature or device which would
actually promote or conceal a violation of this chapter.
(c) "Drug manufacturing equipment or supplies" includes any illegally
possessed controlled substance precursor, or any chemical, laboratory
equipment, or laboratory supplies possessed with intent to engage in
clandestine laboratory operation as defined in Section 58-37d-3.
(d) "Interest holder" means a secured party as defined in Section
70A-9-105(l)(m), a mortgagee, lien creditor, or the beneficiary of a security
interest or encumbrance pertaining to an interest in property, whose
interest would be perfected against a good faith purchaser for value. A
person who holds property for the benefit of or as an agent or nominee for
another, or who is not in substantial compliance with any statute requiring an interest in property to be recorded or reflected in public records in
order to perfect the interest against a good faith purchaser for value, is not
an interest holder.
(e) "Proceeds" means property acquired directly or indirectly from,
produced through, realized through, or caused by an act or omission and
includes any property of any kind without reduction for expenses incurred
in the acquisition, maintenance, or production of that property, or any
other purpose.
(f) "Resolution of criminal charges" occurs at the time a claimant who is
also charged with violations under Title 58, Chapters 37, 37a, 37b, 37c, or
37d enters a plea, upon return of a jury verdict or court ruling in a criminal
trial, or upon dismissal of the criminal charge.
(g) "Violation of this chapter" means any conduct prohibited by Title 58,
Chapters 37, 37a, 37b, 37c, or 37d or any conduct occurring outside the
state which would be a violation of the laws of the place where the conduct
occurred and which would be a violation of Title 58, Chapters 37, 37a, 37b,
37c, or 37d if the conduct had occurred in this state.
(2) The following are subject to forfeiture and no property right exists in
liem:
(a) all controlled substances which have been manufactured, distributed, dispensed, or acquired in violation of this chapter;
(b) all raw materials, products, and equipment of any kind used, or
intended for use, in manufacturing, compounding, processing, delivering,
importing, or exporting any controlled substance in violation of this
chapter;
(c) all property used or intended for use as a container for property
described in Subsections (2)(a) and (2Kb);
(d) all hypodermic needles, syringes, and other paraphernalia, not
including capsules used with health food supplements and herbs, used or
intended for use to administer controlled substances in violation of this
chapter;
(e) all conveyances including aircraft, vehicles, or vessels used or
intended for use, to transport, or in any manner facilitate the transporta225

lion. sale, receipt, simple possession, or concealment of property described
-• Subsections (2)(a) and (2Kb), except that:
(i) a conveyance used by any person as a common carrier in the
transaction of business as a common carrier may not be forfeited
under this section unless the owner or other person in charge of the
conveyance was a consenting party or knew or had reason to know of
iolation of this chapter;
a conveyance may not be forfeited uiuifr JUS secth ; J } :\ a „t
ot any act or omission committed or 'init led without tin1 owru*r\
knowledge or consent; and
(hi) any forfeiture of a conveyance is subject to the ^iaiin w- •
interest holder who did not know or have reason to know after • ,
exercise of reasonable diligence that a violation, would or did *
place in the use of the conveyance;
(f) all books, records, and research, inch iding foi mulas, microti,u,.
tapes, and data used or intended for use in violation of this chapter;
(g) everything of value furnished or intended to be furnished in exchange for a controlled substance in violation of this chapter, and all
moneys, negotiable instruments, and securities used or intended to be
used to facilitate any violation of this chapter. An interest in property iiiaj
not be forfeited under this subsection unless it is proven by a preponder
ance of the evidence that the interest holder knew, had reason to know of,
or consented to the conduct which made the property subject to forfeiture,
The burden of presenting this evidence shall be upon the state;
(h) all imitation controlled substances as defined in Section 58-37b-2,
Imitation Controlled Substances Act;
(i) all warehousing, housing, and storage facilities, or lniervst in :• t
property of any kind used, or intended for use, in producing, cultivat
warehousing, storing, protecting, or manufacturing any mm rolled
jstances in violation of this chapter, except that:
(i) any forfeiture of a housing, warehousing, or storage facility or
interest in real property is subject to the claim of an interest holder
who did not know or have reason to know after the exercise of
r
<* e n a b l e diligence that a violation would take place on the property;
an interest in property may not be forfeited under this subsec
•i the interest holder did not know or have reason to know of the
conduct which made the property subject to forfeiture, or did not
willingly consent to the conduct; and
(iii) unless the premises are used in producing, cultivating, or
manufacturing controlled substances, a housing, warehousing, or
storage facility or interest in real property may not be forfeited under
this subsection unless cumulative sales of controlled substances on
the property within a two-month period total or exceed $1,000, or the
street value of any controlled substances found on the premises at any
given time totals or exceeds $1,000. A narcotics officer experienced in
controlled substances law enforcement may testify to establish the
•-'*-»r* --alue of the controlled substances for' pui poses of this subsec
firearm, weapon, or ammunition carried or used during or in
.. lo a violation of this chapter or any firearm, weapon., or aramu• • u kept or located within the proximity of controlled substances or
other property subject to forfeiture under this section; and
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(k) all proceeds traceable to any violation of this chapter. There is a
rebuttable presumption that all money, coins, and currency found in
proximity to forfeitable controlled substances, drug manufacturing equipment or supplies, drug distributing paraphernalia, or forfeitable records of
importation, manufacture, or distribution of controlled substances are
proceeds traceable to a violation of this chapter. The burden of proof is
upon the claimant of the property to rebut this presumption.
(3) (a) Property subject to forfeiture under this chapter may be seized by
any peace officer of this state upon process issued by any court having
jurisdiction over the property. However, seizure without process may be
made when:
(i) the seizure is incident to an arrest or search under a search
warrant or an inspection under an administrative inspection warrant;
(ii) the property subject to seizure has been the subject of a prior
judgment in favor of the state in a criminal injunction or forfeiture
proceeding under this chapter;
(iii) the peace officer has probable cause to believe that the property
is directly or indirectly dangerous to health or safety; or
(iv) the peace officer has probable cause to believe that the property
has been used or intended to be used in violation of this chapter and
has probable cause to believe the property will be damaged, intentionally diminished in value, destroyed, concealed, or removed from
the state,
(b) Upon the filing of a complaint, the court shall immediately issue to
the seizing agency a warrant for seizure of any property subject to
forfeiture which had been seized without a warrant in a manner described
in this subsection.
(4) In the event of seizure under Subsection (3), forfeiture proceedings
under Subsection (9) shall be instituted within 90 days of the seizure. The time
period may by extended by the court having jurisdiction over the property upon
notice to all claimants and interest holders and for good cause shown.
(5) Property taken or detained under this section is not repleviable but is in
custody of the law enforcement agency making the seizure, subject only to the
orders and decrees of the court or the official having jurisdiction. When
property is seized under this chapter, the appropriate person or agency may:
(a) place the property under seal;
(b) remove the property to a place designated by it or the warrant under
which it was seized; or
(c) take custody of the property and remove it to an appropriate location
for disposition in accordance with law.
(6) All substances listed in Schedule I that are possessed, transferred,
distributed, or offered for distribution in violation of this chapter are contraband and no property right shall exist in them. All substances listed in
Schedule I which are seized or come into the possession of the state may be
retained for any evidentiary or investigative purpose, including sampling or
other preservation prior to disposal or destruction by the state.
(7) All marijuana or any species of plants from which controlled substances
ui Schedules I and II are derived which have been planted or cultivated in
violation of this chapter, or of which the owners or cultivators are unknown, or
a
re wild growths, may be seized and retained for any evidentiary or investigative purpose, including sampling or other preservation prior to disposal or
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destruction by ihc ^La.L. . ^...^v., upon demand by the uupartnn ni 01 its
authorized agent, of any person in occupancy or in control of land or premises
upon which species of plants are growing or being stored, to produce an
appropriate license or proof that he is the holder of a license, is authority for
the seizure and forfeiture of the plants.
(8) When any property is forfeited under this chapter by a finding of the
court t h a t no person is entitled to recover the property, it shall be deposited in
the custody of the Division of Finance. Disposition of all property is as follows:
(a) The state may include in its complaint seeking forfeiture, a request
that the seizing agency be awarded the property. Upon a finding that the
seizing agency is able to use the forfeited property in the enforcement of
controlled substances laws, the court having jurisdiction over the case
shall award the property to the seizing agency. Each agency shall use the
forfeited property for controlled substance law enforcement purposes only.
Forfeited property or proceeds from the sale of forfeited property may not
be used to pay any cash incentive, award, or bonus to any peace officer or
individual acting as an agent for the agency, nor may it be used to supplant
any ordinary operating expense of the agency. The seizing agency shall
pay to the prosecuting agency the legal costs incurred in filing and
pursuing the forfeiture action. Property forfeited under this section may
not be applied by the court to costs or fines assessed against any defendant
in the case.
(b) The seizing a g m
it makes no application, any state agency,
bureau, county, or mui
ty, which demonstrates a need for specific
property or classes of pinp^rty subject to forfeiture shall be given the
property for use in enforcement of controlled substances laws upon the
payment of costs to the county attorney or, if within a prosecution district,
the district attorney for legal costs for filing and pursuing the forfeiture
and upon application for the property to tht directo: of the Division of
Finance. The application shall clearly set forth i\u- m cd lor tht- proper!
and the use to which the property will be put.
(c) The director of the Division of Finance shall review all applications
for property submitted under Subsection (8)(b) and, if the seizing agency
makes no application, make a determination based on necessity and
advisability as to final disposition and shall notify the designated applicant or seizing agency, where no application is made, who may obtain the
property upon payment of all costs to the appropriate department. The
Division of Finance shall in turn reimburse the prosecuting agency or
agencies for costs of filing and pursuing the forfeiture action, not to exceed
the amount of the net proceeds received for the sale of the property. Any
proceeds remaining after payment shall be returned to the seizing agency
or agencies.
(d) If no disposition is made upon an application under Subsection (8)(a)
or (b), the director of the Division of Finance shall dispose of the property
by public bidding or as considered appropriate, by destruction. Proof of
destruction shall be upon oath of two officers or employees of the
department having charge of the property, and verified by the director of
the department or his designated agent.
(9) Forfeiture proceedings shall be commenced as follows:
(a) For actions brought under Subsections (2)(a) through (2)(j), a
complaint shall be prepared by the county attorney, or if within a
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prosecution district, the district attorney, or the attorney general, and filed
in a court of record where the property was seized or is to be seized. In
cases in which the claimant of the property is also charged as a criminal
defendant, the complaint shall be filed in the county where the criminal
charges arose, regardless of the location of the property. The complaint
shall include:
(i) a description of the property which is subject to forfeiture;
(ii) the date and place of seizure, if known; and
(iii) the allegations of conduct which gives rise to forfeiture.
(b) In cases where a claimant is also charged as a criminal defendant,
the forfeiture shall proceed as part of the criminal prosecution as an in
personam action against the defendant's interest in the property subject to
forfeiture. A defendant need not file a written answer to the complaint, but
may acknowledge or deny interest in the property at the time of first
appearance on the criminal charges. If a criminal information or indictment is amended to include a demand for forfeiture, the defendant may
respond to the demand at the time of the amendment.
(i) Unless motion for disposition is made by the defendant, the
determination of forfeiture shall be stayed until resolution of the
criminal charges. Hearing on the forfeiture shall be before the court
without a jury. The court may consider any evidence presented in the
criminal case, and receive any other evidence offered by the state or
the defendant. The court shall determine by a preponderance of the
evidence the issues in the case and order forfeiture or release of the
property as it determines.
(ii) A defendant may move the court to transfer the forfeiture
action, to stay all action, including discovery, in the forfeiture, or for
hearing on the forfeiture any time prior to trial of the criminal
charges. Either party may move the court to enter a finding of
forfeiture as to defendant's interest in part or all of the property,
either by default or by stipulation. Upon entry of a finding, the court
shall stay the entry of judgment until resolution of the criminal
charges. Any finding of forfeiture entered by the court prior to
resolution of the criminal charges may not constitute a separate
judgment, and any motion for disposition, stay, severance, or transfer
of the forfeiture action may not create a separate proceeding. Upon
the granting of a motion by the defendant for disposition, stay,
severance, or transfer of the forfeiture action, the defendant shall be
considered to have waived any claim t h a t the defendant has been
twice put in jeopardy for the same offense.
(iii) Any other person claiming an interest in property subject to
forfeiture under this subsection may not intervene in a trial or appeal
of a complaint filed under this subsection. Following the entry of an in
personam forfeiture order, or upon the filing of a petition for release
under Subsection (e), the county attorney, district attorney, or attorney general may proceed with a separate in rem action to resolve any
other claims upon the property subject to forfeiture.
(c) A complaint seeking forfeiture under Subsection (2)(k) shall be
prepared by the county attorney, or if within a prosecution district, the
district attorney, or by the attorney general, either in personam as p a r t of
a criminal prosecution, or in a separate civil in rem action against the
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property alleged to be proceeds, and filed in the county where the property
is seized or encumbered, if the proceeds are located outside the state. 4
finding t h a t property is the proceeds of a violation of this chapter does not
require proof that the property is the proceeds of any particular exchange
or transaction. Proof t h a t property is proceeds may be shown by evidence
which establishes all of the following by a preponderance of the evidence;
(i) that the person has engaged in conduct in violation of this
chapter;
(ii) t h a t the property was acquired by the person during that period'
when the conduct in violation of this chapter occurred or within a
reasonable time after that period; and
(iii) that there was no likely source for t: •. property other than.
conduct in violation of the chapter.
(d) Notice of the seizure and intended forfeiture shall be filed with the
clerk of the court, and served upon all persons known to the county
attorney or district attorney to have a claim in the property by:
(i) personal service upon a claimant who is charged in a criminal
information or indictment; and
(ii) certified mail to each claimant wi. :--> .-..line a::u address is
known or to each owner whose right, title, or interest is of record in
the Division of Motor Vehicles to the address given upon the records
of the division, which service is considered complete even though the
mail is refused or cannot be forwarded. The county attorney, district
attorney, or attorney general shall make one publication in a newspaper of general circulation in the county where the seizure was made
for all other claimants whose addresses are unknown, but who are
believed to have an interest in the property.
(e) Except under Subsection (9)(a) in personam actions, any claimant or
interest holder shall file with the court a verified answer to the complaint
within 20 days after service. When property is seized under this chapter,
any interest holder or claimant of the property, prior to being served with
a complaint under this section, may file a petition in the court having
jurisdiction for release of his interest in the property. The petition shall
specify the claimant's interest in the property and his right to have it
released, A copy shall be served upon the county attorney or, if within a
prosecution district, the district attorney in the county of the seizure, who
shall answer the petition within 20 days A petitioner need not answer a
complaint of forfeiture.
(f) For civil actions in rem, after 20 days following service of a complaint
or petition for release, the court shall examine the record and if no answer
is on file, the court shall allow the complainant or petitioner an opportunity to present evidence in support of his claim and order forfeiture or
release of the property as the court determines. If the county attorney or
district attorney has not filed an answer to a petition for release and the
court determines from the evidence that the petitioner is not .entitled to
recovery of the property, it shall enter an order directing the county
attorney or district attorney to answer the petition within ten days. If no
answer is filed within that period, the court shall order the release of the
property to the petitioner entitled to receive it.
(g) When an answer to a complaint or petition appears of record - t
end of 20 days, the court shall set the matter for *^^Hn ( " At *h:- ;**
23C

CONTROLLED SUBSTANCES

58-37-13

all interested parties may present evidence of their rights of release of the
property following the state's evidence for forfeiture. The court shall
determine by a preponderance of the evidence the issues in the case and
order forfeiture or release of the property as it determines.
(h) When the court determines that claimants have no right in the
property in whole or in part, it shall declare the property to be forfeited,
(i) When the court determines that property, in whole or in part, is not
subject to forfeiture, it shall order release of the property to the proper
claimant. If the court determines that the property is subject to forfeiture
and release in part, it shall order partial release and partial forfeiture.
When the property cannot be divided for partial forfeiture and release, the
court shall order it sold and the proceeds distributed:
(i) first, proportionally among the legitimate claimants;
(ii) second, to defray the costs of the action, including seizure,
storage of the property, legal costs of filing and pursuing the forfeiture, and costs of sale; and
(iii) third, to the Division of Finance for the General Fund,
(j) In a proceeding under this section where forfeiture is declared, in
whole or in part, the court shall assess all costs of the forfeiture
proceeding, including seizure and storage of the property, against the
individual or individuals whose conduct was the basis of the forfeiture,
and may assess costs against any other claimant or claimants to the
property as appropriate.
History: L. 1971, ch. 145, § 13; 1982, c h .
12, § 2; 1982, ch. 32, § 9; 1987, ch. 87, § 2;
1990, ch. 304, § 1; 1991, c h . 142, § 1; 1992,
ch. 121, § 2; 1993, c h . 38, § 59; 1996, ch. 198,
I 31; 1996, ch. 294, § 2.
Amendment N o t e s . — The 1996 amendment by ch. 198, effective July 1, 1996, rewrote
Subsection (9)(a).
The 1996 amendment by ch. 294, effective
April 29, 1996, rewrote the section.
This section is set out as reconciled by the
Office of Legislative Research and General
Counsel.

M e a n i n g of " t h i s a c t . " — The term "this
act" in Subsection (5) means Laws 1971, ch.
145, which enacted this chapter.
Cross-References. — Division of Finance,
§ 63A-3-101.
Imitation Controlled Substances Act, Title
58, Chapter 37b.
Utah Controlled Substances Precursor Act,
Title 58, Chapter 37c.
Utah Drug Paraphernalia Act, Title 58,
Chapter 37a.

NOTES TO DECISIONS
ANALYSIS

"Bona fide" security interest.
Consent.
Double jeopardy.
—Applicability.
—Multiple proceedings.
Evidence.
Excessive forfeiture.
—Constitutional protections.
—Instrumentality analysis.
Forfeiture of vehicle.
Grounds for denial.
^•Not found.
Nature of forfeiture.
j£e«umption pertaining to currency.
"obable cause exception.

Property right.
Purpose of section.
Requirements for forfeiture.
—Description of property.
— Interest in property.
—Reason for possession.
—Violation of chapter.
"Bona fide* security i n t e r e s t .
Tb establish a security interest as "bona fide*'
under this section, one must only establish an
actual, good faith interest in the property not
derived by fraud or deceit. State v. One 1979
Pontiac Trans Am, 771 P.2d 682 (Utah Ct. App.
1989).
An unperfected security interest is a "bona
fide" security interest under this section. State
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AMENDMENTS TO THE CONSTITUTION OF THE
UNITED STATES
AMENDMENTS I-X [BILL OF RIGHTS]
AMENDMENTS XI-XXVII
! MENDMENTI
[Religious and political f r e e d o m . ]
Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a
redress of grievances.
AMENDMENT II
[ R i g h t to b e a r a r m s . ]
A well-regulated Militia, being necessary to the security of a
free State, the right of the people to keep and bear Arms, shall
not be infringed.
A M E N D M E N T III
[Quartering soldiers.]
No Soldier shall, in time of peace, be quartered in any house,
without the consent of the Owner, nor in time of war, but in a
manner to be prescribed by law.
AMENDMENT IV
[Unreasonable s e a r c h e s and s e i z u r e s . ]
The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the
persons or things to be seized.
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preserved, and no fact tried by a jury, shall be otherwi*
re-examined in any Court of the United States, than accordin
to the rules of the common law.
*
AMEN DMEN1 \ Ill
, Bail
Punishment.]
Excessive bail shall not be required, nor excessive finp^
imposed n^ r cruel and unusual punishments inflictoH
i AMENDMENT IX
[Rights retained by p e o p l e . ]
The enumeration in the Cons tit ui ion. of a r.,ain rights. a\v .-x
not be construed to deny or disparage others retained by the
people.
AMENDMENT X
[ P o w e r s r e s e r v e d to s t a t e s or people.]
The powers not delegated to the United States b
Constitution, nor prohibited by it to the States, are ieservt-« W!
the States respectively, or to the people.
AMENDMENT XI
[Suits a g a i n s t s t a t e s — R e s t r i c t i o n of j u d i c i a l po\w„.
The judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or
prosecuted against one of the United States by Citizens of
another State, or by Citizens or Subjects of any Foreign ?*
A M E N D M E N T XII

[Fleetion of P r e s i d e n t a n d V i c e - P r e s i d e n t . ]
Tin- Electors shall meet in their respective states, ane
"" M)Mi; i
by ballot for President and Vice-President, one of whon
least, shall not be an inhabitant of the same state
j C r i m i n a l «*«
. t s 1 on --. «• i M w i » 11»u ^
*- •• j • •
themselves; they shall name in their ballots the person •
c e s s of law *
• ^ n s a t i u u ckniM^.!
for as President, and in distinct ballots the person voted f
No person shau ua num iu answer for a capital, or otherwise
Vice-President, and they shall make distinct lists of all
infamous crime, unless on a presentment or indictment of a
sons voted for as President, and of all persons voted fo*. —
Grand Jury, except in cases arising in the land or naval forces,
Vice-President, and of the number of votes for each, which lists
or in the Militia, when in actual service in time of War or
they shall sign and certify, and transmit sealed to the se.of nf
public danger; nor shall any person be subject for the same
the Government of the United States, directed to the I'
offence to be twice put in jeopardy of life or limb; nor shall be
dent of the Senate;—The President of the Senate shall, in n^
compelled in any criminal case to be a witness against himself,
presence of the Senate and House of Representatives, open all
nor be deprived of life, liberty, or property, without due process
the certificates and the votes shall then be counted;- m
of law; nor shall private property be taken for public use,
person
having the greatest number of votes for Presii
without just compensation.
shall be the President, if such number be a in
whole number of Electors appointed; and if n
\ MENDMENT VI
such majority, then from the persons having t:
numbers not exceeding three on the list of those v>
[ R i g h t s of a c c u s e d . ]
President, the House of Representatives shall choose mi
In all criminal prosecutions, the accused shall enjoy the
ately, by ballot, the President. But in choosing the Presi
right to a speedy and public trial, by an impartial jury of the
the votes shall be taken by states, the representation n
State and district wherein the crime shall have been commiteach state having one vote; a quorum for this purpose shall
ted, which district shall have been previously ascertained by
consist of a member or members from two-thirds of the si
law, and to be informed of the nature and cause of the
and a majority of all the states shall be necessary to a cl
accusation; to be confronted with the witnesses against him; to
And if the House of Representatives shall not cho(
have compulsory process for obtaining witnesses in his favor,
President whenever the right of choice shall devolve
and to have the Assistance of counsel for his defence.
them, before the fourth day of March next following, then '•
Vice-President shall act as President, as in the case of tne
A M E N D M E N T VII
death or other constitutional disability of the President.person having the greatest number of votes as Vice-Presi
[Trial b y j u r y in civil cases.}
shall be the Vice-President, if such number be a majority <
In Suits at common law, where the value in controversy
whole number of Electors appointed, and if no person ho
shall exceed twenty dollars, the right of trial by jury shall be

ADDENDUM "D"

Section
27 [Fundamental rights ]
28 [Declaration of t h e s:\gl\ts of cr\«ve v\ctavs ]

CONSTITUTION OF UTAH
PREAMBLE

Article
I
II
III
IV
V
VI
VII
VIII
DC
X
XI
XII
XIII
XIV
XV
XVI
XVII

xvin

XIX
XX
XXI
XXII
XXIII
XXIV

Declaration of Rights
State Boundaries
Ordinance
Elections and Right of Suffrage
Distribution of Powers
Legislative Department
Executive Department
Judicial Department
Congressional and Legislative Apportionment
Education
Local Governments
Corporations
Revenue and Taxation
Public Debt

S e c t i o n 1. [Inherent and inalienable rights.]
All men have the inherent and inalienable right to enjoy and
defend their lives and liberties, to acquire, possess and protect
property, to worship according to the dictates of their consciences, to assemble peaceably, protest against wrongs, and
petition for redress of grievances, to communicate freely their
thoughts and opinions, being responsible for the abuse of that
right

1896

Sec. 2. [All political p o w e r i n h e r e n t in t h e people.]
All political power is inherent in the people, and all free
governments are founded on their authority for their equal
protection and benefit, and they have the right to alter or
reform their government as the public welfare may require

Militia

1896

Labor
Water Rights
Forestry
Public Buildings and State Institutions
Public Lands
Salaries
Miscellaneous
Amendment and Revision
Schedule

Sec. 3. [Utah i n s e p a r a b l e from the Union.]
The State of U t a h is an inseparable part of the Federal
Union and the Constitution of the United States is the
supreme law of the land
1896

PREAMBLE
Grateful to Almighty God for life and liberty, we, the people
of Utah, m order to secure and perpetuate the principles of
free government, do ordam and establish this CONSTITUTION
1896
ARTICLE I
DECLARATION OF RIGHTS
Section
1 [Inherent and inalienable rights ]
2 [All political power inherent in the people 1
3 [Utah inseparable from the Union ]
4 [Religious liberty]
5 [Habeas corpus ]
6 [Right to bear arms ]
7 [Due process of law ]
8 [Offenses bailable 3
9 [Excessive bail and fines — Cruel punishments ]
10 [Trial by jury]
11 [Courts open — Redress of injuries ]
12 [Rights of accused persons ]
13 [Prosecution by information or indictment — Grand jury ]
14 [Unreasonable searches forbidden — Issuance of war
rant ]
15 [Freedom of speech and of the press — Libel ]
16 [No imprisonment for debt — Exception ]
17 [Elections to be free — Soldiers voting ]
IB [Attainder — Ex post facto laws — Impairing contracts ]
19 [Treason defined — Proof]
20 [Military subordinate to the civil power ]
21 [Slavery forbidden ]
22 [Private property for public use ]
23 [Irrevocable franchises forbidden ]
24 [Uniform operation of laws ]
25 [Rights retained by people ]
26 [Provisions mandatory and prohibitory]

Sec. 4. [Religious liberty.]
The rights of conscience shall never be infringed The State
sh#H make no law respecting an establishment of religion or
prohibiting the free exercise thereof, no religious, test shall be
required as a qualification for any office of public trust or for
any vote at any election, nor shall any person be incompetent
as a witness or juror on account of religious belief oi the
absence thereof There shall be no union of Church and State,
nor shall any mrch dominate the State or interfere with its
functions No public money or property shall be appropriated
for or applied to any religious worship, exercise or instruction,
or for the support of any ecclesiastical establishment
1999
Sec. 5. [Habeas corpus.]
The privilege of the writ of habeas corpus shall not be
suspended, unless, in case of rebellion or invasion, the public
safety requires it
1896
Sec. 6. [Right to b e a r arms.]
The individual right of the people to keep and bear arms for
security and defense of self family, others, property, or the
state, as well as for other lawful purposes shall not be
infringed, but nothing herein shall prevent the legislature
from defining the lawful use of arms
1984 (2nd S S)
Sec. 7. [Due p r o c e s s of law.]
No person shall be deprived of life, liberty or property,
without due process of law
1896
Sec. 8. [Offenses bailable.]
(1) All persons charged with a crime shall be bailable
except
(a) persons charged with a capital offense when there is
substantial evidence to support the charge, or
(b) persons charged with a felony while on probation or
parole, or while free on bail awaiting trial on a previous
felony charge, when there is substantial evidence to
support the new felony charge, or
(c) persons charged with any other crime, designated
by statute as one for which bail may be denied, if there is
substantial evidence to support the charge and the court
finds by clear and convincing evidence that the person
would constitute a substantial danger to any other person
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